
[image: ]
FINANCIAL AND ESTATE PLANNING COUNCIL OF METROPOLITAN DETROIT
MARCH 2021

In This Issue:
President's Message	3
3-30-21 Event Flyer	4
4-28-21 Event Flyer	5
5-24-21 Golf Outing Flyer	6
Newsletter Article	7 - 9
"Power of Appointment - Best Thing Since Sliced Bread", Joel S. Luber, Esq., Edited by James Knaus
Welcome New Members / 2021 Sponsors	10

upComing EventS

3-30-21 Virtual Webinar, 11:00 am EST / Chris Bogren, JD, Jackson National
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PRESIDENT'S MESSAGE

     I am writing this article on a wonderful sunny day.  The temperature is still a little cool, but as I was walking my dog this morning, I saw glimpses of new shoots peeking up in my flower beds, and that tells me Spring is right around the corner.  As we moved quickly through the first three months of 2021, and the beginning of my second term as President of the Financial and Estate Planning Council of Metro Detroit, I would like to reflect that the last twelve months have been the most challenging, but also the most rewarding in my career and as the President of such a wonderful organization such as ours.  The challenges have been obvious: learning and dealing with new technologies and market landscapes, a new work environment, engaging with clients remotely in meaningful ways, uncertainty in the law under the new White House administration, and how our organization rose to the challenges in bringing world class virtual programming through webinars instead of in-person learning.  I hope that the Council’s programming in 2020 has met your expectations and has added value to your membership.  I thank the Board again for their dedication through 2020 and look forward to a great 2021.

Along with so many, I am hopeful that we can get back to “business as usual” sometime in 2021.  As we are all itching to gather together in person for our quarterly meetings, please rest assured that the Board of Directors and Programming Committee are having serious conversations on how and what that looks like during the year.  We are all encouraged by the vaccinations taking place in Southeast Michigan and the continued path of most Michiganders getting vaccinated by the end of the summer.  However, timing is crucial.  We take the health and comfort levels of each of every one of our members very seriously.  So please stay tuned.

Our complimentary webinars last year provided us with programs that were critical to our practices. A special thanks goes out to Jeff Hoenle, and his committee, in offering presentations that included programs on: Estate Planning for Families, Valuations, Spousal Lifetime Access Trusts, Auto Insurance, Special Needs planning, Considerations in Embarking on In-Vitro, and finishing the year with Sam Donaldson on: Now What? – How Recent Developments Affect Contemporary Estate Planning.  I am pleased that our commitment to learning for 2021 has not slowed down, and that we are offering two upcoming complimentary webinars in March and April.  Please take time to register for Leveraging Tax Deferred Annuities in Irrevocable Trusts on 3/30/21 and Thoughtful and Experienced Trustee: Lesson Learned from Guiding Families Through Uncertainty on 4/28/21.  Of course, I can’t be more excited to inform members that we are bringing back the annual golf outing on May 24th at Wabeek Country Club.  So, all you golfers, get ready for a day of fun and fellowship! 

As always, our organization’s success continues to focus on increasing membership, providing useful and interesting topics presented by highly accredited speakers, and being good stewards in our communities.  Please consider inviting colleagues to our complimentary webinars until we can meet in-person.  This is an excellent way of introducing younger colleagues in your firm to join the FEPCMD.  I also encourage everyone to get more involved in the Council and to participate in committees. They are a great way to meet new people, build professional networks, and make the membership stronger.  Lastly, please feel free to reach out to me at any time.  I thank you again for the privilege to serve as your President, even if it is only remotely.

Sally Vaughn, CTFA
President
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THE FINANCIAL AND ESTATE PLANNING COUNCIL OF METROPOLITAN DETROIT
Presents
Tuesday, March 30, 2021
AGENDA:

 11:00 am presentation – 11:35 am Q&A

COMPLIMENTARY WEBINAR

REGISTER HERE

Chris Bogren, JD, Jackson National
“Leveraging Tax-Deferred Annuities in Irrevocable Trusts”

 (
                                           
LEARNING OBJECTIVES
Non-grantor trust confiscatory tax rates 
Traditional methods to mitigate trust taxation and pros/cons therewith
Non-grantor trust owned annuities 
Tax-Deferral and associated § of the IRC
Pros/cons therewith
Titling techniques and multi-generational planning
Non-grantor trust types 
Where annuities may and may not fit
)[image: ]

Joining Jackson in 2014, Chris brings with him a wealth of knowledge and experience gained in banking law and commercial litigation, which adds a unique dimension to his current role of Assistant Vice President in Advanced Planning.  Ready to assist you with your trust, estate-planning, and tax-related questions, Chris looks forward to applying his valuable perspective during his presentation.
Chris earned his Juris Doctor from the University of Miami and is licensed to practice law in Colorado.  He holds FINRA Series 6 and 63 registrations and also has a Tennessee Life and Variable Products insurance license.  In his free time, he enjoys playing hockey, fly fishing, and Brazilian jiu jitsu.
	

Thank You To Our 2021Sponsors 


BDO								Jaffe						Berry Moorman							Kercheval Financial Group of Wells Fargo Advisors
Butzel Long							Lifetime Financial Growth of Michigan
Clayton & McKervey, PC						Maddin Hauser
	Comerica								Merrill Lynch						Community Foundation for SE Michigan				Miller Canfield
Couzens Lansky							Northern Trust			
Dawda Mann							Northwestern Mutual
Dickinson Wright, PLLC						Plante Moran Wealth Management
Dykema								Plunkett Cooney			
Giarmarco, Mullins & Horton, PC					Rehmann	
Gordon Advisors							Rochester University			
Greenleaf Trust							Schechter Wealth
Hertz Schram, PC							Varnum
Hindman Auctioneers						Warner
Huntington Private Bank						Wells Fargo Private Bank
Jackson National							Williams Williams Ratner & Plunkett, P.C.
									
THE FINANCIAL AND ESTATE PLANNING COUNCIL OF METROPOLITAN DETROIT 
Presents
Wednesday, April 28, 2021
AGENDA:

 11:00 am presentation – 11:50 am Q&A

COMPLIMENTARY WEBINAR
REGISTER HERE

Pamela Lucina, Northern Trust
“Thoughtful and Experienced Trustees: Lessons Learned  
From Guiding Families Through Uncertainty”
 (
The COVID-19 pandemic is said to be the most severe global crisis since World War II. Through it all, advisors have served as strong foundations for families as they navigate difficult personal, social, and financial challenges during cataclysmic events. During these trying times, trusts and trustees have demonstrated that, besides managing the orderly transfer and management of wealth, they can offer enduring, but flexible frameworks to deliver expert counsel. Using real-life examples, this session will highlight some of the behavioral biases trustees and advisors regularly confront. The discussion will address how having data and a framework helps clients steer through crises and will provide lessons for navigating future uncertainty.
)
[image: ]
Prior to joining Northern, Pam was with BNY Mellon where she held the national role of Executive Director for their Wealth Management Advice, Planning and Fiduciary Services practice.  Before that she was with JPMorgan providing wealth and estate planning services, and also spent 10 years in private practices as a tax consultant with Arthur Andersen, and in the trusts and estates departments of both Levin Schroeder and Mayer Brown law firms. Pam earned her bachelor’s degree from Marquette University in Business Administration and Management (BS) and her Doctor of Law (JD), Taxation from DePaul University.
She is a Fellow of the American College of Trust and Estate Counsel (ACTEC).  Pam is a member of the Northern Trust’s Wealth Management Executive Leadership Team.   This group oversees the direction of our Wealth Management Business. Pam has a strong background in wealth, tax, philanthropic and business owner planning, she also brings expertise in next generation education, governance and global family office matters.  She is a recognized leader and speaker within the Estate and Trust legal community. 
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14th ANNUAL GOLF OUTING
A donation from the net proceeds will be sent to Blessings In A Backpack

MONDAY, MAY 24, 2021

Wabeek Country Club
4000 Clubgate Drive
Bloomfield Hills, MI  48302
http://www.wabeekcc.org/
(248) 855-0700

THE FEPCMD IS EXCITED TO KICK OFF OUR IN-PERSON, OUTDOOR, SOCIALLY DISTANCED EVENT WITH OUR ANNUAL GOLF OUTING.  PLEASE NOTE THAT ALL STATE OF MICHIGAN AND CDC RECOMMENDATIONS WILL BE FOLLOWED BY WABEEK COUNTRY CLUB.  MASKS ARE REQUIRED FOR GOLF OUTING CHECK IN AND WHILE INSIDE THE CLUB.  IF YOU ARE FEELING UNWELL THE DAY OF THE EVENT, PLEASE DO NOT ATTEND. 

 (
11:15 am Registration /11:45 am:  Box Lunch/ 
Shotgun Start 12:00 pm
18 Holes of golf with a cart/driving range 
warm-up/unlimited course beverages
4-Person Scramble (includes OUTDOOR 
  
cocktails (weather permitting) & 8 oz filet of beef tenderloin dinner in main dining room after golf)
) (
$700
 per foursome 
$800 for a foursome and a
discounted hole sponsor
$150
 hole sponsor only
$20 Mulligans (per team)
$20.00 Skins (per team)
$25 extra golf cart (limited #)
$300 lunch sponsor
$500 dinner sponsor
)

	






		 

DUE TO SAFETY PRECAUTIONS, WE REQUEST THAT ALL GOLF OUTING & SPECIALTY ITEMS BE PAID IN ADVANCE OF THE EVENT – MONEY WILL NOT BE ACCEPTED THE DAY OF THE EVENT

PLEASE REVIEW THE HOLD HARMLESS AGREEMENT.  PLEASE HAVE ALL GOLFERS IN YOUR FOURSOME RETURN A SIGNED AGREEMENT NO SOONER THAN MAY 7 TO FEPCMD@ASSOCIATIONOFFICE.ORG OR FAX TO (248) 479-0350


  	     		
Log onto our website by May 7 to make your reservation and pay with VISA or Master Card. www.metrodetroitfepc.org  

OR PLEASE MAIL YOUR RESERVATION AND CHECK  BY MAY  7 TO:     FEPCMD ●   33006 W. Seven Mile Road, #237   ● 
Livonia, MI  48152    Phone: (313) 530-9223   ●   Fax: (248) 479-0350    ●   Email:  fepcmd@associationoffice.org    
 (
Golf Registration:
)[image: ]
PAY ONLINE WITH A VISA OR MASTERCARD
 (
Group 
Name:_
_______________________________
_____________ group contact Info:_________________________________
HOW MANY IN THE FOURSOME PLAN TO STAY FOR 
DINNER _______________________________________________________
PLEASE LIST SPECIAL MEAL REQUEST(S), IF APPLICABLE: ________________________________________________________
Player #1 _______________________________________EMAIL_____________________________________________________
Player #2 _______________________________________email______________________________________________________
Player #3 _______________________________________EMAIL_____________________________________________________
Player #4 _______________________________________EMAIL_____________________________________________________
□
YES I WANT TO SPONSOR A HOLE
   
□
 
Payment 
Enclosed:_
___________________
HOLE SPONSOR WORDING:  _________________________________________________________________________
)








Power of Appointment – Best Thing Since Sliced Bread
Joel S. Luber, Esq.
Introduction. The power of appointment is a staple of modern estate planning practice. With the repeal or extension of the rule against perpetuities in many states, and the ability of grantors to create trusts invoking the law of those states, there has been much written and discussed about perpetual trusts or dynasty trusts. But in crafting such trusts for our clients, are we not, on some level, just trying to predict the future? The very first rule in creating trusts is flexibility; and the most common method to create flexibility is the use of a power of appointment. With a power of appointment, a trust may, effectively, be re-examined at every generation. In the prefatory note to the Uniform Powers of Appointment Act (“Uniform Act”) promulgated by the National Conference of Commissioners in 2013, there is this quote from Professor W. Barton Leach, who described the power of appointment as “the most efficient dispositive device that the ingenuity of Anglo-American lawyers has ever worked out.” 24 A.B.A. J. 807 (1938). Curiously, the Uniform Act has been adopted and enacted into legislation in only 10 states so far (Michigan is not one of them). 
The Basics. A power of appointment is a nonfiduciary power of disposition over property. The power is granted by the owner of property—the “donor”—in a will or trust and is given to a person traditionally called the “donee” in the Restatements of Property but called the “powerholder” in the Uniform Act. A powerholder appoints property to an appointee who must be a “permissible appointee,” and the person who would receive the property if no appointment is made is the “taker in default.”
There are both general and non-general powers of appointment. The latter are sometimes referred to as “special” or “limited” powers of appointment. A general power is exercisable in favor of any one or more of the powerholder, the powerholder’s estate, a creditor of the powerholder, or a creditor of the powerholder’s estate. A non-general power of appointment is a power of appointment that is not a general power. A right to withdraw assets from a trust is considered a general power of appointment because withdrawing assets is the equivalent of appointing those assets to the powerholder.
The Relation Back Doctrine. As a technical matter of property law, a powerholder is not the owner of the appointive assets. Upon the exercise of a power of appointment, the doctrine of relation back provides that the appointed property passes directly from the donor to the appointee.  As a result, the powerholder’s appointment is deemed to relate back to and become part of the donor’s original instrument. The powerholder is viewed as akin to the donor’s agent, as it were; an appointment retroactively fills in the blanks in the original instrument. Technical ownership aside, when it comes to federal taxation and the rights of the powerholder’s surviving spouse and creditors, the law does not always follow the relation-back doctrine.
Applicable Tax Provisions.  The following are many of the tax provisions one must keep in mind when the scrivener adds powers of appointment to any trust document, and when advising powerholders whether to exercise them or to allow them to lapse.
Section 2041 of the Internal Revenue Code of 1986, as amended (the “Code”), defines a general power in the manner described above. There are numerous cases and rulings dealing with whether powers are general. However, Section 2041 excepts three circumstances from the definition of general power:
• if the powerholder’s authority is limited by an ascertainable standard relating to the powerholder’s health, education, support or maintenance (See Treas. Reg. § 20.2041-1(c)(2) for further discussion on what is, and is not, an ascertainable standard);
• if the power is exercisable only in conjunction with the donor of the power; or
• if the powerholder can exercise the power only in conjunction with a person holding an adverse interest in the property (typically the takers in default) (See Rev. Rul. 79-63 and Greve v. Commissioner, TC Memo 2004-91, for a discussion of this issue).
Section 2041 of the Code requires the estate of a powerholder to include all property over which the powerholder has at death a general power of appointment. Mere existence of the power is sufficient, even if the powerholder does not know about the power or is incapable of exercising it at death (for instance, due to incapacity). See Estate of Freeman v. Commissioner, 67 T. C. 202 (1976).
Section 2207 of the Code provides that a powerholder’s estate may recover transfer taxes from the recipient of property subject to a general power of appointment unless that right of recovery is waived by the powerholder/decedent. This mitigates the unfairness of including property in a powerholder’s estate if the powerholder did not know of or could not exercise the power.
Section 2514 of the Code provides that the exercise or release of a general power of appointment is deemed to be a transfer of the property by the powerholder. If the power expires by its terms, rather than by an action of the powerholder, then the power is said to lapse, and Section 2514(e) of the Code provides that the lapse of a power during the life of the powerholder is considered a release of the power—and thus a transfer of property—but only to the extent the amount of property subject to the release exceeds the greater of $5,000 and 5% of the aggregate value of the assets (the “5 and 5 Power”) out of which the exercise of the lapsed powers could be satisfied.
Crummey withdrawal rights are often structured to lapse within the limits of a 5 and 5 Power. These are commonly referred to as “hanging” powers. The reason the power needs to “hang,” even though the right to withdraw is set for a limited period of time (for example, 30 days), is that there could be a lapse in excess of the 5 and 5 power.  For example, the annual exclusion amount is $15,000 per year, and if the value of the trust assets from which the withdrawal power is granted is less than $300,000 [$15,000 = 5% of $300,000], there will be a lapse in excess of the 5 and 5 Power. The usual solution is to provide that the power may carry over (“hang”) for several years until each lapse is fully protected by the 5 and 5 Power.  There are both potential gift tax and estate tax consequences when there is a lapse without the exercise of a power to withdraw assets that exceeds the 5 and 5 Power.
The transfer tax effects of non-general powers of appointment are variable. The exercise or release of a non-general power has no transfer tax effect.  However, if the exercise or release has an effect on the powerholder’s other interests in the trust, there may be a transfer tax. For example, a powerholder is entitled to receive all the income from a trust during her life and also has a presently exercisable power to appoint the trust property to her children. If she exercises that power, by vesting a portion of trust property in her children, she will reduce the income interest to which she is entitled.  Thus, the powerholder has made a gift. See TAM 9419007.
Section 2042 of the Code says a power of appointment will be an incident of ownership over a life insurance policy. See PLR 201327010.
Section 678 of the Code states that there are income tax consequences to powerholders. In particular, Section 678(a)(1) of the Code provides that a powerholder will be treated as the owner for income tax purposes of any portion of a trust from which the powerholder has the power, exercisable by himself, to vest the corpus or income in himself unless the grantor of the trust is treated as the owner for income tax purposes. If a power is released or lapses, whether the powerholder is treated as the owner of the portion over which the power existed depends on whether the powerholder would have been treated as the owner of the trust were the powerholder the grantor of the trust.
Section 1014 of the Code deals with the income tax consequences to those who receive assets either by the exercise of a general power of appointment or the takers in default if a general power is not exercised. In particular, Section 1014(b)(9) of the Code provides that property required to be included in a powerholder’s estate by reason of the existence of a power of appointment will be deemed to have been acquired from the decedent powerholder and thus will have, in the hands of the recipients, basis equal to the fair market value of the property at the decedent’s death as a result of Section 1014(a) of the Code.
Common Uses of Powers of Appointment.
Second Look.  As first described above, the most important use of powers of appointment is to create the flexibility to address changes in circumstances not originally envisioned by the grantor of a trust, especially when the grantor is no longer alive, or has not otherwise reserved a power for herself to revise trust terms. The powerholder may be able to appoint the assets of a trust to an entirely new trust with different administrative provisions (e.g., governing law; situs; or the spendthrift or investment provisions or provisions for investment or distribution committees that advise or direct the trustee) or dispositive provisions (e.g., removing existing beneficiaries and adding new ones, or changing the terms under which income and principal may be distributed to one or more beneficiaries). Many decanting statutes do not allow trustees to change the dispositive provisions of a trust but do allow the creation of powers of appointment which the powerholder may then use to change the trust’s dispositive provisions. 
Power to Disappoint. Senior generation grantors who are married most often want to leave assets to each other, first, before directing assets to children or more remote issue; and most often, they do so with a QTIP trust, which avoids the need to give the surviving spouse a general power of appointment and the risk that assets will leave the family line, or become subject to the creditor claims of the surviving spouse. But even with a QTIP trust (and every other trust) there will be an onus on the trustee to fulfill its duty of impartiality, which creates the prospect of children complaining of “lifestyle” choices of the surviving spouse and proposed discretionary principal distributions to the spouse. Enter the special testamentary power of appointment. The ability of the surviving spouse to reallocate the remaining assets among children and/or to skip children and distribute everything to grandchildren may be a powerful inducement for the children to remind the living parent of their love and affection, and maybe more importantly, to keep their opinions to themselves.
Trigger Transfer Tax and Income Tax. General powers of appointment can be used to ensure that assets in trust are included in a powerholder’s estate, which may have the effect of preventing a generation skipping transfer tax, and achieving a new basis at the powerholder’s death. The latter has become significantly more popular with the increase in federal estate tax exclusion amount. In many situations, trust beneficiaries do not have taxable estates.  As a result, using a general power of appointment to cause inclusion in a beneficiary’s estate will create an estate tax-free basis increase whether the power is granted in the original instrument, created through exercise of a trustee’s specified authority to do so or through decanting or amending the trust.
Create Incomplete Gifts. Non-general powers of appointment have an important use in making gifts to trusts incomplete to reduce income taxes (but not transfer taxes). Incomplete gifts may be helpful for many purposes but a common one is the transfer of assets to a trust that is not a grantor trust (an “ING”) for income tax purposes. If the grantor is domiciled in a high income-tax state, and the transfer can be made to a trust that will be taxed in a low or no income-tax state, then use of the trust may achieve income tax savings for the trust. In order to avoid gift tax, the grantor must retain a lifetime and testamentary power of appointment, but the powers of appointment must be sufficiently limited to avoid the grantor trust rules of §§ 671–677 of the Code.  Powers of appointment can be used to move trusts from one taxing jurisdiction to another in order to accomplish such planning. In Linn v. Department of Revenue, 2013 WL 6662888 (Ill. App. 4 Dist.), the court held that Illinois could not tax an intervivos trust created by an Illinois resident where the trust assets were moved via power of appointment to a Texas trust with a Texas trustee and no Illinois trust beneficiaries.
Upstream Planning  (Caution Advised).  Upstream planning, to shift values to a higher generation family member not subject to the estate tax, has been discussed by any number of commentators. This type of planning has been given considerable attention in light of the current large exclusion amount. Clients who have a net worth substantially in excess of the $23.4 million per couple exemption (as of 2021), might consider upstream planning if, for example, one of the spouse’s parents has a combined net worth well under the current exemption.
One approach to upstream planning is to create an irrevocable trust with a general power of appointment given to a person living in a non-decoupled state who has a modest estate of their own. The presence of that general power should cause estate inclusion of trust assets in that person’s estate, generating no estate tax but an adjustment of tax basis at death.  However, this type of planning raises a host of questions.
How can one protect against an unintended or undesirable exercise of the power granted? Possible solutions include (i) conditioning the exercise of the general power upon the consent of a non-adverse party; or (ii) instead of a general power, using a limited power of appointment and granting the power to another person, in a non-fiduciary capacity, to convert the limited power of appointment into a general power of appointment before the powerholder’s death; or (iii) limiting  the scope of the general power to the right to appoint to the creditors of the powerholder’s estate, only, and/or to the descendants of the grantor of the power or trusts for their benefit. If creditor issues are a real risk, then one might consider conditioning the exercise of the power on the powerholder being solvent. One other risk for someone who qualifies for Medicaid – a general power may also subject the assets to a parent’s or other powerholder’s Medicaid claim for reimbursement.
Although many practitioners have touted the use of “upstream” planning to salvage otherwise unusable or lost exemptions that elderly relatives of clients have, the planning is not assuredly beneficial. Consider the consequences of upstream planning if the new Congress is able to enact those parts of President Biden’s tax proposals that call for a reduction of the exemption amount. For example, assume a parent had an estate of only $4 million, and the child created a trust with $7 million and gave his or her parent a general power of appointment over that trust. The intent of the plan was that the parent’s estate would include those assets in the trust and those assets would garner an estate tax free adjustment (hopefully step-up) in income tax basis at the parent’s death. But if the exclusion amount is reduced to the $3.5 million as in the Biden proposals, the plan intended to garner a basis step-up at no tax cost may instead trigger an unintended estate tax.  A possible fix for this issue may be to use a formula general power of appointment.
Clients who only recently had planning updated to address the inclusion of general powers to a senior generation are likely fretting now over the prospect of yo-yo tax law changes that may be on the horizon very soon. Practitioners should be carefully reviewing those plans now to see if, for example, any general powers of appointment can be converted to special powers in the event such changes in the law occur.
Conclusion.  Whether planning for one generation or six generations, powers of appointment must be considered the prime ingredient in every trust document presented to a client.
Joel S. Luber, Esquire, is chair of the Estates & Trusts Group at Reger Rizzo Darnall LLP. Joel concentrates his practice in sophisticated estate planning for high-net-worth individuals, asset protection planning, estate administration, Orphans’ Court practice, and general corporate and income tax planning.
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The Financial and Estate Planning Council of Metropolitan Detroit is an award winning, affiliated Council of the NAEPC
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